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1. Introduction 

1.1 This submission is a response by IAG New Zealand Ltd (IAG, we) to the Reserve Bank of 
New Zealand (RBNZ) on the IPSA Review Options Paper concerned with the scope of the 
Act and overseas insurers, which was released for consultation on 30 November 2020. 

1.2 IAG is New Zealand’s leading general insurer.  We insure more than 1.8 million New 
Zealanders and protect over $650 billion of commercial and domestic assets across New 
Zealand.  We receive more than 650,000 claims a year and in the last financial year paid 
$1.576 billion in settling them. 

1.3 This submission may hold commercially sensitive information.  While IAG is happy to 
appear on any public list of submitters, we ask that the certain contents of our 
submission remain confidential under Section 9(2)(b)(ii) of the Official Information Act 
1982 and would be happy to provide a redacted copy for publication purposes. 

1.4 IAG’s contacts for matters relating to this submission are: 

Bryce Davies, Executive Manager Corporate Relations 
T: 09 969 6901 
E: Bryce.Davies@iag.co.nz  
 
Andrew Saunders, Government Relations Manager 
T: 04 903 4005 
E: Andrew.Saunders@iag.co.nz 
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2. Summary 

Section of Options Paper IAG position on key issues 

Section 2. Scope of the 
Act 

Definition of ‘contract of insurance’ 

We consider that the definition of ‘contracts of insurance’ and the 
exclusions in section 7(3) of IPSA should be reviewed and amended to be 
clearer. 

We also support the introduction of a ‘deem in’ power (Option 1.3).  

A new provision should be added to IPSA that prohibits the use of the 
term ‘insurance’ where the entity providing it is not subject to IPSA. 

Section 219 of IPSA should be amended to add ‘insurer’ to the list of 
restricted words. 

Definition of ‘carrying on business in New Zealand’ 

We support the formulation of a new definition of ‘carrying on insurance 
business in New Zealand’ (Option 2.2) and welcome further engagement 
on the substance of this in advance of drafting new legislation. 

We do not support the inclusion of a level of written premium that 
automatically implies a company is not ‘carrying on business in New 
Zealand’ (Option 2.3).  

Policyholder in New Zealand test 

We support the removal of the policyholder in New Zealand test (Option 
3.2). 

Section 3. Overseas 
Branches, Regulatory 
Exemptions and 
Overseas Policy 
Preference Rules 

To ensure consistent protection for policyholders and fair competition it 
is necessary to make some changes to the treatment of overseas 
branches and therefore we do not support the status quo (Option 4.1).  
Consideration should be given to a form of the ‘assets in New Zealand’ 
requirement (Option 4.3).  Aspects of the enhanced status-quo 
approach (Option 4.4) should also be adopted or embedded by RBNZ to 
more consistently protect the interests of policyholders.   

Section 4. Inwards 
Reinsurance and Rules 
for Overseas Insurers 

We support the current treatment of reinsurers under IPSA (Option 5.1).  
To address reinsurance related risks RBNZ should focus on the 
reinsurance programmes of insurers rather than on the reinsurers 
themselves. 

Section 5. Group 
Supervision 

We do not consider we are able to provide informed comment on the 
section of the Options Paper on group supervision as greater clarity is 
required to understand which group entities these proposals are 
intended to apply to.  We would welcome more engagement from RBNZ 
on approaches to group supervision as the Review of IPSA progresses. 

Section 6. Outsourcing Risk-based outsourcing rules would if crafted appropriately be a logical 
and proportionate approach to the regulatory gap identified and would 
broadly align with overseas practices. 
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3. Overarching comments 

The decade since the passing of the Insurance (Prudential Supervision) Act 2010 (‘IPSA’ or ‘the 
Act’) has seen the implementation of the regime, the building of relationships and bedding 
down of new ways of working.  It has also been punctuated by several major events in the life 
of a new prudential regime.  This has included multiple major natural disasters, the failure of 
insurers, major commercial transactions, changes and innovations in product design and 
distribution, a pandemic with its accompanying disruption and economic shock, and 
significant and continuing regulatory change for the insurance sector (e.g. new legislation 
applying to conduct and financial advice, a review of insurance contract law and changes to 
the EQC Act). 

Through this period the insurance sector in New Zealand has functioned successfully for its 
policyholders.  Overall, we believe the IPSA regime has and continues to work well.  
Nonetheless we support the Review of IPSA taking place at this time to take stock of this 
decade of experience, draw lessons, look to ensure the regime continues to meet its 
objectives and principles, remains in step with international practice, and fits well within the 
evolving domestic regulatory regime, while recognising its gatekeeper role within that. 

We welcome this first Options Paper on the scope of the Act and overseas insurers and look 
forward to ongoing engagement over the course of the Review.  Throughout the Review it is 
necessary for the RBNZ to be clear about the risks that are intended to be addressed, the risk 
appetite, the outcomes trying to be achieved through IPSA, and the supervisory approach 
under it.  This is critical to evaluating the appropriateness of the various aspects of the 
regime and the changes that need to be made, as well as for informing stakeholders in 
responding to the questions posed in this and subsequent Options Papers. 

In relation to the issues being considered in the Options Paper, we consider the Act would 
benefit from improvements aimed at providing more consistent protections for 
policyholders and more consistent treatment of insurers offering products to New Zealand 
policyholders and/or in relation to New Zealand risks.  This has two dimensions, ensuring 
that insurers providing insurance here, or from here, are captured within the scope of the 
IPSA regime and then providing as consistent a treatment as possible of those once they are 
and regardless of the corporate form utilised by insurer. 

These steps are important to maintaining confidence in the provision of insurance, ensuring 
the sustainability of the insurance market in New Zealand through a more level playing field, 
and avoiding regulatory arbitrage.  In undertaking this it is also important to have regard to 
different operating and distribution models that are not specifically addressed by the 
current IPSA regime, including the significant role that can be played by underwriting 
agencies. 
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4. Specific comments in response to the Options Paper 

In this section of our submission we provide specific comments in response to the issues 
raised, and questions asked, in the indicated sections of the Options Paper. 

Section 2. Scope of the Act 

Definition of a ‘contract of insurance’ 

The current definition of ‘contract of insurance’ requires amendment to address existing and 
potential issues with the regulatory perimeter in relation to insurance and insurance-like 
activities.  Ensuring all relevant insurance activity is within the scope of the regime is 
necessary to achieve consistent protection for policyholders and a level playing field for 
providers. 

While the vast majority of the business that should be captured by the ISPA regime currently 
is, there are matters not covered currently that should be.  It is also critical to future proof 
the definitions and regulatory tools in the regime given the changes and innovation over the 
last decade, and the potential for further evolution of products, entities, and business 
models over coming years. 

Ensuring that relevant insurers are covered by the Act is important, and not only for 
prudential reasons given the reliance of the wider regulatory environment in New Zealand 
on whether an insurer is licenced under IPSA.  This is particularly relevant to the proposed 
conduct regime for financial institutions , as any gaps under the IPSA regime will extend to 
that regime as it will only apply to insurers licenced under IPSA.1  The effective application of 
the regime under the Earthquake Commission Act 1993 and the collection of levies that fund 
Fire and Emergency New Zealand (FENZ)2 also rely on the visibility of overseas based 
insurers selling insurance contracts for relevant property in New Zealand. 

In determining the scope of the Act and how this is defined through the definition of 
‘contract of insurance’ and related provisions, it is necessary to be very clear on what sorts of 
insurance arrangements are intended to be captured and the extent to which this might be 
affected by the nature and/or location of the policyholder, the risks insured, or the insurer 
(see also our further comments below in relation to the definition of ‘carrying on business in 
New Zealand’).  We recognise this is not a simple undertaking given the complex, dynamic 
and international nature of the general insurance sector and the potential for regulatory 
avoidance by some parties offering insurance-like products. 

Only once this policy is clearly determined and delineated is it possible to confirm the 
appropriate drafting for the Act.  We realise our response to these issues is high level in 
nature, however, given the legislation to amend IPSA is not planned for drafting until 2023 
we note there is plenty of time for detailed work and further sector engagement to occur. 

We support review of the current list of exclusions and refinement of the definition itself (i.e. 
Option 1.2) in conjunction with the progression of Option 1.3 (introduction of a ‘deem in’ 

 

1 Refer to Financial Markets (Conduct of Institutions) Amendment Bill and proposed new section 446S of 
the Financial Markets Conduct Act 2013. 
2 Levies collected by general insurers from their customers and paid to FENZ provide approximately 
95% of the revenue that funds FENZ’s activities ($595.8 million in 2019/20). 
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power).  We also see the potential for guidance to support these changes and to help to 
promote the scope of IPSA within the insurance sector domestically and overseas, but we do 
not support relying on delineating inclusions and exclusions through RBNZ guidance as an 
alternative to amending the definition or creating regulation making powers. 

Refining the definition and the list of exclusions 

We consider that the definition of ‘contract of insurance’ should be reviewed and potentially 
refined to ensure it is sufficiently broad to capture relevant products, limit opportunities for 
regulatory arbitrage and to improve its clarity.  In doing this reference should be had to legal 
commentary and international examples.  Regard also must also be had to the relevant 
drafting being developed by MBIE as part of the review of insurance contract law, with an 
exposure draft of new consolidated legislation for insurance contracts expected to be 
released later this year.  Consistency across these regimes would be desirable. 

We agree that changes are required to the current list of exclusions in section 7(3) of the Act.  
Specific changes should be made to address the ability for people selling indemnity 
contracts for a fee to game IPSA by tailoring their contractual offering to be or look like a 
warranty, guarantee or waiver, rather than an insurance contract. 

Introduction of a deem in power 

IAG supports the introduction of a ‘deem in’ power (Option 1.3).  While the current definition 
effectively captures most traditional insurance activity, and refinements could improve this, 
it is vulnerable to any new approaches that fall outside it, whether incidentally or 
deliberately. 

A ‘deem in’ power would provide a degree of flexibility to allow the RBNZ (or the Minister 
through a regulation-making power) to deem particular activities to be subject to some or all 
of the IPSA regime.  This additional tool in the regulatory toolbox is not a substitute for good 
definitions but will enable effective management of the regulatory perimeter, allow edge 
cases to be more easily managed, and make the regime more flexible and resilient to the 
evolution of the commercial practices over time.  We note including such a power would 
parallel that already existing for the Financial Markets Authority (FMA) under section 562 of 
the Financial Markets Conduct Act 2013 (FMCA). 

Restricting the use of the terms ‘insurance’, ‘insurance company’ and insurer’ 

While section 16 of IPSA rightly already prevents a company that is not a licensed insurer 
from holding itself out to be ‘licensed insurer’, this is insufficient to prevent policyholders 
from potentially misunderstanding that a product they are purchasing that is purporting to 
be ‘insurance’, is not being regulated as such, and/or that a company with ‘insurer’ in its title 
is not a licenced insurer and therefore is not being regulated as such. 

Notwithstanding that progressing other proposals will reduce gaps in the regulatory 
perimeter, to avoid policyholders being misled it is important to directly address the use of 
language that could confuse customers (i.e. if the product or service is not insurance but in 
circumstances where it is likely that the product or service could mistakenly be believed to 
be insurance).  To achieve this, it is necessary to amend IPSA to: 

 add a new provision that prohibits the use of the term ‘insurance’ where the entity 
providing it is not subject to IPSA; 
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 amend section 219 of IPSA to add ‘insurer’ to the list of restricted words for the 
avoidance of doubt; and  

 introduce a new requirement for intermediaries, including underwriting agencies, to 
clearly disclose to customers that they are acting in that intermediary role rather 
than as a licenced insurer, noting this is something that may not be understood by 
some policyholders. 

Adopting the above in IPSA would be consistent with the limitations on purporting to 
provide financial advice3 and with changes that were brought into effect in Australia from the 
start of 2021 in relation to the use of the terms ‘insurance’ and ‘insurer’. 

Definition of ‘carrying on business in New Zealand’ 

To achieve consistent policyholder protection and a level playing field, regulatory oversight 
of industry players offering insurance in the New Zealand market is necessary, regardless of 
their corporate form or location.  This is important for achieving the public confidence 
purpose outlined in section 3 of the Act. 

We note the amount of business that is written directly from overseas could increase in 
future due to new business models and technologies.  As the market evolves, the regime 
needs to be able to balance access to cover (e.g. for speciality covers) with a level playing 
field and policyholder protection. 

Whether an insurer triggers the ‘carrying on business in New Zealand’ test is particularly 
important because not only does it trigger requirements under IPSA, but also under 
proposed conduct legislation for financial institutions – meaning that if insurers writing 
business here are not covered their customers are less protected in terms of both prudential 
arrangements and conduct (and there is an unlevel regulatory playing field between licensed 
insurers and such unlicensed overseas insurers to the detriment of the domestically based 
industry). 

We agree that section 332 of the Companies Act 1993, which is currently relied on is as part of 
the carrying on business in New Zealand test, is not suitable for this task.  First, it places 
excessive weight on the local presence and operations of the entity rather than the degree 
and scale of the insurer's business with New Zealand policyholders and risks.  Secondly, 
because determining the degree of connection involves an excessive amount of subjectivity.  
This is because the definition in section 332 of that Act is for general commercial application 
and is not designed to address the question of whether an overseas insurer writing insurance 
business without a physical presence in New Zealand should be subject to the IPSA regime. 

IPSA also does not currently define a New Zealand insurance risk nor is there anything in the 
Act which prevents insurance from being offered by insurers that don’t meet the carrying on 
insurance business in New Zealand test.  The only restriction on overseas insurers is the 
requirement to be licenced if they want to be resident in New Zealand whilst acting as an 
insurance company with New Zealand policyholders.  The consequence of this is that it 
provides foreign insurers with a lot of flexibility to interpret for themselves whether they 

 

3 Refer to section 431G of the FMCA. 
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need to consider New Zealand requirements when providing insurance in New Zealand, so 
long as they remain out of New Zealand while doing so. 

Given these issues we consider change is required in regard to the ‘carrying on business in 
New Zealand’ test in order to ensure that the IPSA regime is appropriately protecting New 
Zealand policyholders/assets/activities and the local insurance market from unhealthy 
practices or competition from the foreign insurance market.  In terms of the four options 
proposed on page 14 of the Options Paper: 

 We do not support Option 2.1 (status quo but with Bank issued guidance on ‘carrying 
on business’) as guidance is not sufficient to address the identified issues. 

 We consider it is necessary to formulate a new definition of ‘carrying on insurance 
business in New Zealand’ and therefore we support Option 2.2.  See our further 
comments on progressing Option 2.2 below. 

 We do not see Option 2.3 (Include a level of written premium that automatically 
implies a company is not ‘carrying on business in New Zealand) as a preferred 
option, see our further comments on this option below. 

 In regard to Option 2.4 – We have no strong view on whether captives should remain 
subject to the carrying on business in New Zealand test at this stage.  We note 
however that if they remain subject to IPSA they should be regulated in a manner 
consistent with purposes of the Act and which also reflects their different nature. 

Further commentary on Option 2.2 (formulate a new definition of ‘carrying on insurance 
business in New Zealand’) 

As outlined above, we consider there is a need to formulate a new definition of ‘carrying on 
insurance business in New Zealand’.  In order to best protect New Zealand 
policyholders/assets/activities and the local insurance market from unhealthy practices or 
unfair competition from the foreign insurance market, it is necessary to ensure the IPSA 
regime covers insurance placed from overseas, rather than focusing only on the licencing 
requirements of those companies who are already operating from within New Zealand. 

Before crafting a new definition of ‘carrying on insurance business in New Zealand’ it will be 
necessary to address a range of issues including: 

 The appropriate parameters for an insurer to be considered to be operating in New 
Zealand, which due to modern technologies and business practices no longer 
requires a physical presence in country (e.g. insurance can be advertised and sold to 
domestic policyholders available through websites or apps etc. without any need to 
be in New Zealand). 

 Whether there is also a need to define what is considered to be a ‘New Zealand 
insurance risk’ and how this might address and treat different kinds of risks and 
matters such as where the policy was taken out and the nature and location of the 
policyholder. 4 

This is initially a matter of policy development, to clearly define what should and should not 
be captured, and with explicit consideration of examples in the consumer and commercial 

 

4 For an example of how this is done in the European Union refer to Article 13 of Solvency II. 
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spheres and of edge cases.  To avoid gaps it would be prudent to take an expansive view of 
what should be covered and then make any explicit exclusions, if necessary, to address 
issues such as the provision of speciality commercial covers and multinational policy covers 
(e.g. types of aviation or offshore oil and gas insurance) where it may not be appropriate to 
deem this to represent carrying on business in New Zealand for principled or proportionality 
reasons. 

We would welcome engaging with the RBNZ on working through the detail of this.  We 
understand that in applying the current legislation RBNZ already considers issues such as 
direct marketing to New Zealand customers, places of business etc. and we expect this 
operational policy would also feed into this process.  Only once the policy intent in terms of 
scope is clearly established can new legislative provisions be drafted. 

Noting that the Act treats reinsurance as simply one type of ‘insurance contract’, we would 
not support any changes to the ‘carrying on insurance business in New Zealand test’ that 
resulted in overseas reinsurers having to be licensed in New Zealand as this could make it 
more difficult and/or costly for insurers to source reinsurance.  See further comments below 
in response to Section 4 of the Options Paper. 

Further commentary on Option 2.3 (Include a level of written premium that automatically 
implies a company is not ‘carrying on business in New Zealand) 

We recognise that setting a financial threshold for excluding insurers from being considered 
to be carrying on business in New Zealand could appear to be proportionate and pragmatic.  
It would however not be compatible with the principles of consistent protection for 
policyholders, competitive neutrality and avoidance of gaming and would be complicated 
and challenging to apply in practice.  Accordingly, we don’t see this as being a preferred 
option for managing the regulatory perimeter. 

Allowing insurers that write a relatively small amount of business to operate outside the IPSA 
regime means that policyholders of that insurer lack the regulatory protections that IPSA is 
intended to provide (as well as from conduct regulation in future).  It could also confer a cost 
advantage to overseas insurers that undermines the sustainability of the insurance sector in 
New Zealand.  In addition a threshold might  distort the behaviour of affected entities in 
order to stay under the threshold and avoid being subject to the IPSA regime (e.g. influence 
pricing to reduce the price to come in underneath the threshold, which could in turn 
negatively impact the local market). 

Management and monitoring of a threshold would need to be proactive.  If there were no 
consequences for non-compliance overseas insurers might place little focus on monitoring 
or complying with it.  Also, if entities find it too difficult to track their position against what 
might be perceived as somewhat arbitrary thresholds, they might decide that it is not worth 
the cost to implement controls to adhere.  For example, if the threshold was a combination 
of premiums paid to an insurer over a period of time, then this could create a lot of 
difficulties within an insurer in understanding in real time where they are at against any 
threshold for New Zealand business – particularly for international insurers with many 
different departments offering a lot of different products in different jurisdictions. 

Policyholder in New Zealand test 

We share the concerns raised in the Options Paper that unlicensed insurers based in New 
Zealand and writing insurance overseas while trading on the New Zealand association, 
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create reputational issues for the domestic insurance sector and for New Zealand regulation 
and business more generally.  As suggested in the Options Paper, overseas regulators (and 
policyholders) would expect New Zealand to be regulating such entities.  Given this we 
would support bringing such entities within the scope of IPSA to reduce the risk of 
reputational harm to the New Zealand insurance sector and therefore support consideration 
being given to the removal of the policyholder in New Zealand test. 

We recognise explicitly extending the coverage of IPSA to insurers based in New Zealand but 
not writing any business for New Zealand risks or policyholders would represent a change to 
the scope of the Act.  This would nonetheless remain compatible with the purposes of IPSA 
outlined in section 3 of the Act, although some changes or additions to the principles in 
section 4 may be required to reflect or address the extension of scope. 

Finally we note that while from a drafting point of view creating a definition of a ‘New 
Zealand risk’, as recommended above, could reduce the need for including a policyholder in 
New Zealand test in the first place, it does not alter the policy issue of what to do about 
insurers based in New Zealand but writing insurance business overseas. 

Section 3. Overseas Branches, Regulatory Exemptions and Overseas 
Policy Preference Rules 

Treatment of overseas branches 

As outlined in the Options Paper, overseas branch structures operating in New Zealand are 
fundamentally different from domestically incorporated insurers and are treated very 
differently under ISPA.  Consequently, they pose different risks.  We agree that the two key 
issues in regard to branches of overseas insurers in New Zealand are regulatory and 
supervisory equivalence, and the availability of funds in the event of insolvency, which could 
adversely impact New Zealand policyholders. 

To ensure consistent protection for policyholders and fair competition it is necessary to 
make some changes to the treatment of overseas branches and therefore we do not support 
the status quo (Option 4.1).  Consideration should be given to a form of the ‘assets in New 
Zealand’ requirement (Option 4.3).  Aspects of the enhanced status-quo approach (Option 
4.4) should also be adopted or embedded by RBNZ in order to more consistently protect the 
interests of policyholders. 

A range of multinational general insurers operate in New Zealand, a number through 
domestically incorporated subsidiaries (as IAG does), and some through branches.  The 
general insurance branches operating in New Zealand range from branches offering only 
speciality products, to branches offering a wide suite of insurance products and transacting 
hundreds of millions of dollars of annual gross written premium. 

It is noteworthy that there are examples of insurers with similar profiles in New Zealand 
where one is locally incorporated and the other a branch, suggesting this difference is 
primarily a matter of corporate choice.  It is also notable that if all the overseas insurers in 
New Zealand operated through branches, then as shown in the Options Paper the vast 
majority of general insurance business would be conducted through branches.  Given these 
factors, regard must be given to how the prominence of branches might alter in the future. 
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In principle, the IPSA regime should as far as practicably aim to provide consistent 
protections, obligations and options for redress as well as consistent compliance costs 
between different corporate forms.5  New Zealand however currently has a three-track 
regime under IPSA, with materially different treatment of domestic insurers and branches of 
overseas insurers, and with overseas insurers not meeting the ‘carrying on business in New 
Zealand’ test effectively outside the regime entirely (see comments above on the Scope of 
the Act).  This results in inconsistent protections for policyholders and distorts the 
competitive playing field. 

Achieving more consistent treatment will require careful choices of policy settings and 
supervisory approach to appropriately address the different nature of, and risks posed by, 
the different corporate forms being utilised. 

Regulatory and supervisory equivalence for branches and domestically incorporated insurers 

While requiring incorporation in New Zealand (Option 4.2) would provide a more level 
playing field, and is required in some jurisdictions, we recognise utilising branches is an 
accepted model in many jurisdictions.  Accordingly, assuming that this corporate form of 
insurer continues to be permitted to be used in New Zealand, the focus should be on 
achieving as consistent a treatment as practicable where that structure is chosen by an 
overseas insurer (e.g. in terms of risk-management, ringfencing of assets, quality of 
reinsurance programmes etc.). 

Overall, it needs to be clear as to what we expect from overseas insurers, whether utilising 
branches or otherwise.  Equally, in order to promote the maintenance of a sound and 
efficient insurance sector in New Zealand it is important that the regulatory regime does not 
favour overseas branches to the extent that it disadvantages and discourages domestic 
incorporation. 

Introducing an ‘assets in New Zealand’ requirement for overseas branches (Option 4.3) 

Overseas insurers operating through branches pose a particular risk to policyholders in 
terms of the availability of funds in the event of insolvency, because the branch is not a 
separate entity with its own assets.  This risk is inherent to the branch structure and 
currently under IPSA there is no financial measure in place to address this should an insurer 
get into trouble. 

We note there should not be an overreliance on the role of overseas regulators in relation to 
overseas insurers operating here through branches.  It is important to recognise the overseas 
‘home regulators’ do not have the foreign policyholders (i.e. New Zealand policyholders) 
best interests in mind and do not always have clear jurisdiction over those contracts of 
insurance.  This latter point is demonstrated by foreign policyholders often being specifically 
excluded from conduct regulation internationally, such as New Zealand’s proposed conduct 
regime for financial institutions. 

Furthermore, the risk to policyholders is compounded by two factors.  First that in order to 
access anything through insolvency it will be necessary for New Zealand policyholders to 
take action in another jurisdiction.  Secondly that some other jurisdictions (notably 

 

5 As noted in the 2017 IPSA Review Issues Paper at paragraph 53 - ‘The legislation aims to be agnostic 
between the use of branches or New Zealand incorporated entities’. 
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Australia) have domestic policyholder preferences in place that mean that in the event that 
an insurer is wound up, its assets would be applied to satisfy its liabilities in that jurisdiction 
before those assets can be applied to satisfy overseas liabilities, which would include claims 
by New Zealand policyholders.  This is highly relevant as a number of the branches operating 
here are subject to such policyholder preferences in their home country. 

The measure that is currently applied under the IPSA regime to address this risk to New 
Zealand policyholders is simply to require this overseas policyholder preference to be 
disclosed to customers.  Such disclosures positively increase transparency, but provide no 
financial solution to losses that might suffered by policyholders and in any effect rely on 
policyholders being aware of the disclosure and making an informed judgement as to the 
implications of it at the time they enter into an insurance contract.  Research however 
suggests that policyholders play relatively little regard to disclosures generally, even where 
they understand the implications of them, which in the case of the overseas policyholder 
preferences may be limited.6 

A requirement for branches to hold ringfenced assets in New Zealand would reduce the risk 
to New Zealand policyholders should the insurer represented by the branch default.  As 
noted in the Options Paper, such requirements are common globally (e.g. Australia, Canada, 
Japan)7 and introducing them here would also make this aspect of the treatment of 
branches less inconsistent with the treatment of domestically incorporated insurers, which 
must have their own assets (though not necessarily in New Zealand).  It would also bring 
New Zealand more into line with the regulatory approach in Australia specifically, which is 
significant given many of the branches operating here are based in Australia.  While this 
would increase the regulatory obligations on branches vis-à-vis the current situation, we 
note that concerns about increased compliance costs being a trigger for branches to exit the 
market would seem to suggest a lack of efficiency of branch operation vs. domestically 
incorporated insurers, which are able to operate in this regulatory environment under more 
rigorous obligations. 

The quantum of such an asset holding requirement would need to be sufficient to address 
claims liabilities and potentially factor in matters such as reserving errors and currency risk 
etc.  Safeguard or oversight mechanisms would be required to make such requirements 
effective in practice and reduce the risk of assets being repatriated to a parent before 
supervisors are aware of the transaction.  Regard would also need to be had to the extent to 
which such requirements should be tailored to the entity and its individual risk profile.  We 
don’t however consider a risk based approach to imposing an assets in New Zealand 
requirement would be appropriate because it would carry the risk that by the time a 
requirement is considered necessary it is already too late to be able to apply it, particularly if 
adverse events move quickly for the insurer overseas (e.g. due to an economic shock or 
natural disaster). 

Finally, we note that the IPSA Review will involve subsequent consultation on issues 
including policyholder protection and distress management and that without any ‘assets in 
NZ requirements’ for branches the RBNZ will have a limited toolbox in this regard and other 
policy decisions could risk creating even greater asymmetries in the treatment of 
domestically incorporated insurers and branches. 

 

6 Refer for example to the 2019 ASIC report “REP 632 Disclosure: Why it shouldn’t be the default” 
7 IAIS, Issues Paper on Supervision of Cross-Border Operations Through Branches, October 2013. 
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Progressing an enhanced status quo in terms of oversight of overseas branches (Option 4.4) 

We support progressing an enhanced status quo as well as, rather than instead of, the other 
options.  This would help to achieve a more consistent level of oversight regardless of 
corporate form. 

Additional reporting requirements for branches relating to their parents would be 
appropriate given that with a branch structure the IPSA regime is relying on the solvency of 
those parents.  It would also be inconsistent for the RBNZ to potentially increase its interest 
in the parent groups of domestically incorporated insurers while not also taking a similar 
approach to branches. 

It is necessary for exemptions for branches to be actively monitored and reviewed, with the 
potential for revocation of exemptions as appropriate.  Situations applying to individual 
insurers and overseas regulatory regimes change over time and the regulatory regime here 
needs to be responsive to these.  Periodic review of the status of overseas jurisdictions that 
act as home supervisors for branches that are exempt from IPSA requirements would ensure 
exemptions granted remain appropriate given the passage of time and any changes in 
regulatory design or oversight in those jurisdictions. 

Finally, with regard to the oversight of branches generally, as well as considering the 
insurer’s assets (i.e. capital) in its home country it is also necessary to consider the 
appropriateness, quality and operation of the reinsurance programmes held by any insurers 
operating as branches in New Zealand, particularly in cases where the branch and its 
exposures are a material component of the overall business. 

Section 4. Inwards reinsurance 

Access to reinsurance is critical to underwriting catastrophe risk in New Zealand 

Maintaining the access of New Zealand general insurers to global reinsurance is critical to 
enable the ongoing underwriting of catastrophe risks here, in particular geological risks 
given the enormous losses these can generate.  New Zealand is an outlier given the scale of 
earthquake related risks, and for general insurance reinsurance is an essential component of 
risk protection.  In this context it is arguably a far more important component than the 
equity/debt capital held by general insurers, as illustrated by the fact that for general 
insurers, the quantum of their reinsurance programmes can be circa ten times greater than 
capital. 

The status quo approach to reinsurers continues to be appropriate 

The Options Paper notes at paragraph 107 that ‘IPSA currently treats reinsurance as simply 
one type of ‘insurance contract’, so regulatory requirements for insurers and reinsurers are 
the same’.  It also goes on to identify that ‘For general insurance, only 3% of premiums are 
written by licensed entities, with most contracts being provided by large global reinsurance 
businesses based overseas’.  This should not be a cause for concern.  Reinsurance in New 
Zealand has worked well through massive natural disasters and RBNZ is better positioned to 
undertake supervision of the reinsurance arrangements of the insurers it licences, than to 
attempt to undertake supervision of the various multinational reinsurers themselves. 

Given the current approach to reinsurers for general insurers is working well we do not 
consider that there is any case for change in this area.  We would be concerned by any 
changes that would make accessing reinsurance more difficult or costly as this will impact 
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the ability for general insurers to underwrite key risks for New Zealand policyholders.  We 
therefore strongly oppose extending IPSA’s coverage of inwards reinsurance. 

We also note large reinsurance programmes will have a number of reinsurers involved (in 
IAG’s case over forty) often to varying extents and so RBNZ attempting to oversee this 
volume of reinsurers would be disproportionate and largely impractical.  Direct oversight of 
reinsurers would also do little if anything to address what is likely the key reinsurance 
related risk, which is deficiencies in the reinsurance programmes held by insurers. 

The Options Paper appears to start with the premise that reinsurance for general insurance 
and life insurance is similar and comparable.  We note that while there are similarities, there 
are very different motivations and purposes behind it.  For New Zealand, general insurance 
reinsurance is almost entirely to protect against large catastrophe losses whereas for life 
insurance, reinsurance is typically used as a substitute for capital. 

Section 4.3 of the Options Paper highlights the risk of reinsurer failure.  The important point 
here (not mentioned in the Options Paper), is that an event in New Zealand will not cause the 
failure of the global reinsurers, or even really impact their solvency.  The risk to New Zealand 
associated with the reinsurers themselves is that global reinsurers are weakened by poor 
experience globally at the same time there is a large event in New Zealand. 

Requiring reinsurers to hold more assets in New Zealand would undermine a key advantage 
that New Zealand has, namely that natural peril losses in New Zealand are uncorrelated with 
losses in global peak zones (this is what drives the capital requirements for the global 
reinsurers).  As a consequence, the incremental capital that a global reinsurer needs to hold 
against New Zealand risk is very small.  In contrast, if reinsurers were required to hold 
additional capital in New Zealand this would come at a cost to the reinsurers, which would in 
turn be passed on to insurers and then to New Zealand policyholders.  Furthermore, to make 
a practical difference, the amounts required to be held here by reinsurers would need to be a 
material portion of catastrophe reinsurance limits (i.e. potentially billions of dollars for the 
larger general insurers). 

We note that it is not commonplace to ensure that foreign reinsurers are licenced or 
registered at a local level in order to provide reinsurance.  For those countries that do, the 
reasons are often not relevant to the New Zealand context.  It is often for example to provide 
peace of mind that reinsurers are legitimate companies (e.g. that they have not been set up 
as a means for money laundering), which is the primary purpose for some countries that 
require licencing.  Some other jurisdictions that require ‘licencing’ have it so reinsurers can 
appear on a ‘preferred reinsurer’ list to demonstrate they meet specific thresholds such as 
financial strength rating or capital requirements etc. 

To address reinsurance related risks RBNZ should focus on the reinsurance programmes of 
insurers rather than the reinsurers themselves 

In the case of general insurers in New Zealand, reinsurance is the main tool for managing 
what is generally the largest loss they could face, which is from a large earthquake.  As noted 
above, reinsurance programmes are often in the order of ten times larger in potential value 
than the capital held by insurers. 

The focus of RBNZ in relation to reinsurance should be ensuring that its licensed insurers, 
whether locally incorporated or branches, have in place reinsurance programmes of 
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appropriate size, design and quality, rather than trying to regulate the global reinsurers 
directly. 

The approach taken should look to test the appropriateness (e.g. total size and use of 
models) and robustness of reinsurance programmes in place (any gaps in cover, 
reinstatements etc.) and have regard to the reinsurer(s) in the programme.  It should not 
however impose an undue administrative burden on the insurers or reinsurers involved, 
noting that some insurers will have many reinsurers on their programmes and some 
reinsurers may be involved with multiple insurers. 

In relation to the discussion in paragraph 133 of the Options Paper, we don’t consider 
imposing capital charges through the solvency standard would be an appropriate or 
effective way of addressing issues in a reinsurance programme. 

Section 5. Group supervision 

We note the Options Paper explicitly states in paragraph 137: ‘The discussion here, then, is 
focussed on groups that are headquartered in New Zealand’, but it then appears to discuss 
an approach to insurance groups headquartered overseas.  The implication of the discussion 
for the more common situation of groups headquartered overseas and operating in New 
Zealand through subsidiaries (such as IAG), or through branches, is not clear to us. 

Given this we do not consider we are in a position at this stage to provide informed comment 
on the section of the Options Paper on group supervision.  We would welcome more 
engagement from RBNZ on approaches to group supervision as the Review of IPSA 
progresses. 

We do not have any material comments to make on the examples in paragraphs 154 and 166, 
beyond noting that IAG’s operations are almost entirely related to general insurance, and 
that issues suffered by the AIG Group during the GFC over a decade ago do not appear 
particularly relevant or instructive for approaching the regulation of most of the general 
insurance groups operating in New Zealand now. 

Section 6. Outsourcing 

We do not consider there is evidence outlined in the Options Paper as to specific issues or 
risks with the insurance sector in New Zealand in relation to outsourcing that would require 
a significant change in approach.  We nonetheless agree that the imposition of outsourcing 
policy and risk management systems is good practice and we could get left behind in terms 
of compliance on a global basis if we don’t meet the standards of our international 
counterparts. 

Risk-based outsourcing rules would if crafted appropriately be a logical and proportionate 
approach to the regulatory gap identified and would broadly align with overseas practices in 
jurisdictions such as the United Kingdom and USA.  Any approach to addressing outsourcing 
specifically, beyond the current wider approach on risk management, would need to 
consider all salient aspects of this.  We note that the Options Paper commentary is perhaps 
unduly focussed on the issue of services being provide by a parent company overseas when 
there are many other relevant issues (including the role of underwriting agencies in 
undertaking many of the conventional functions of an insurer and noting these are not 
subject to direct control under IPSA). 
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The scope of any risk based outsourcing rules would also need to be considered (i.e. core 
insurance functions only or a wider range of matters).  To achieve proportionality the focus 
should be on applying any requirements to material outsourcing arrangements.  To ensure 
the efficiency of any outsourcing requirements it will be necessary to align these as far as 
practicable with those applying in key jurisdictions (e.g. Australia) and pursuant to 
overlapping regulatory regimes, particularly the new financial advice regime.8  Regard must 
also be had to how to apply outsourcing rules in a suitably consistent manner to all insurers, 
whether they are operating through branches or are domestically incorporated. 

Regarding risk-based outsourcing rules and business-continuity focussed rules.  First, we 
agree that the business continuity issues are materially less acute and immediate for 
insurers compared with banks given the fundamental differences between the businesses.  
Also, while outsourcing can have impacts on business continuity, which could equally be 
positive, it is a distinct aspect and focussing on outsourcing within this context would give a 
partial and lopsided view of business continuity more generally.  We therefore suggest any 
focus on business continuity is better addressed directly rather than as a subset of 
outsourcing. 

 

8 Refer to Condition 4 (Outsourcing) of the FMA’s Standard Conditions for full financial advice provider 
licences, which were issued in November 2020. 


