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1. INTRODUCTION 

1.1 This submission is a response by IAG New Zealand Ltd (IAG) to the email from Mr Steve 
Kerr of Department of Internal Affairs (DIA) dated 6 December 2017, inviting insurers 
to make comment to the DIA on the draft Fire and Emergency New Zealand (Levy) 
Regulations 2017 (Regulations) before Christmas 2017.  

1.2 At an ICNZ hosted meeting of the FENZ Levy Compliance Working Group on 30 
November 2017, Mr Kerr from the DIA presented the group with a copy of the draft 
Regulations and the group provided some feedback to Mr Kerr.  An electronic copy of 
the Regulations has since been released.  We understand that aside from a change 
made to the liability exemption (regulation 8) in relation to liability in connection with 
motor vehicles, the Regulations have not been updated to reflect any other feedback 
given at the working group meeting. 

1.3 IAG is New Zealand’s leading general insurer.  We insure more than 1.5 million New 
Zealanders and protect over $450 billion of commercial and domestic assets across 
New Zealand.  

1.4 We welcome the opportunity to discuss our submission with you and will be in touch 
to arrange this.   We have insurance law specialists who would be happy to provide 
any further assistance to ensure the drafting can be applied to insurance policies 
consistent with Parliaments’ intention, without imposing significant increased levy 
burden on policyholders and significant increased compliance costs for levy payers.   

1.5 IAG’s contacts for matters relating to this submission are: 

Bryce Davies, General Manager Corporate Relations 

T: 09 969 6901 

E: bryce.davies@iag.co.nz 

 

Kathryn Pengelly, Senior Insurance Lawyer  

T: 09 952 2496 

E: kathryn.pengelly@iag.co.nz  
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2. GENERAL COMMENTS 

2.1 IAG recognises the crucial role that New Zealand’s fire and emergency services play in 
our country. We believe the new Fire and Emergency New Zealand (FENZ) organisation 
will provide a more flexible, modern, effective, efficient and coordinated fire service 
across the country and we acknowledge the importance of ensuring that FENZ is 
properly funded.  

2.2 We do, however, remain frustrated at the way in which these services are being 
funded.  As noted in our earlier submissions, we believe the levy on insurance is 
inequitable and undesirable.  To our mind the fire services are a public good, and as 
such should be funded through general taxation.  The decision to exclude taxation as 
an option at the outset of this review was wrong. 

2.3 We are increasingly dismayed by the level of complexity and cost that is being 
introduced into the levy system.  Some of it is due to poor drafting and can be easily 
rectified.  

2.4 Some is due to a poor understanding of how insurance policies work and will needlessly 
add significant, and possibly unaffordable costs to small businesses through the levying 
of property multiple times. The flow on effect to property owners will be material.  
These must be addressed if the system is to have public acceptance.  

2.5 Of much more concern is that some of the complexity and cost is being introduced as 
a result of a misguided view of how equity can be achieved and of the level of non-
compliance.  As it stands, we expect that the result will be a system that is far more 
onerous, expensive and commercially impractical to comply with than the current one.  
We strongly urge officials to accept the recommendations in this submission. 

2.6 We are alarmed by the proposed timeline and speed at which regulations and guidance 
are being finalised.  A change to the Act must be urgently considered, as we fear that 
the current plan, including an extension to 1 July 2019, will force the industry into a 
period of non-compliance.  

3. COMMENCEMENT DATE OF PART 3 OF THE ACT 

3.1 Mr Kerr has advised the ICNZ/FENZ working group that given the Regulations will not 
be passed before February 2018 and that as a result he would be recommending the 
implementation date for Part 3 of the Act (i.e. the end of the transitional period) be 
moved from its current 1 January 20191 to the latest date permitted by the Act, 1 July 
2019.   

3.2 While we support this change in date, we reiterate point 2.6 above. 

3.3 Levy payers need to have the “Go-live date” confirmed as soon as possible. IAG 
therefore suggests Cabinet be asked to pass a new or amended commencement order 

                                                           

1 Per the Fire and Emergency Act Commencement Order 2017 
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as a matter of priority.  To demand compliance by 1 January 2019, or indeed by 1 July 
2019, is not fair for levy payers given the number of details that remain uncertain.  

4. DETAILED COMMENTS ON PROPOSED REGUALTIONS 

Interpretation 

4.1 Regulation 4 deals with interpretation of terms used in the Regulations. A number of 
changes are necessary to support the effective working of the regulations. 

Applicable Levy Rate 

4.2 Applicable levy rate is defined as: 

“in relation to a type of property, means the levy rate prescribed for property of 
that type under [The Levy Rates Regulations/Part]” 

4.3 This definition needs to reflect the fact that levy rates are expected to change over 
time, potentially every three years and therefore the definition should read: 

“in relation to a type of property, means the levy rate prescribed for property of 
that type under [The Levy Rates Regulations/Part] that applies at the date the 
period of insurance commences.” 

Assessed Value 

4.4 Assessed value is defined as: 

“in relation to property insured under a contract, means the value of that 
property as assessed under regulation 13(2), 14(2) or 15(2):” 

4.5 The term “assessed value” is entirely new terminology not used anywhere else in the 
Act or Regulations and is entirely meaningless and circular because regulations 13(2), 
14(2) and 15(2) simply say:  

“(2) The value of any [uncapped property/capped property/vehicles] that is 
insured under the contract must be assessed” 

4.6 There are no other subclauses in regulations 13, 14 or 15 that explain or specify what 
assessed value is.  

4.7 Given that the term assessed value is also used in the definition of remaining property 
value, that definition is also meaningless.  

4.8 This definition and the interplay with regulations 13, 14, or 15 need clarification as levy 
payers cannot implement the levy calculation for mixed property contracts on the 
basis of the Regulations as currently drafted.   

4.9 We make further submissions in relation to the levying of mixed property contracts 
below the section of this submission dealing with regulations 13, 14, and 15. 
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Exemptions   

Exempt Classes of Property (Regulation 6) 

4.10 IAG has previously provided submissions in October 2017 that the exempt classes of 
property has potentially far reaching impact if there is a change in the cap or model 
for residential property.  We do not intend to repeat that submission but we continue 
to hold grave concern over the additional complexity and cost of compliance that will 
be introduced if there are changes to the residential property levy model. 

4.11 While it is true that most of the list of exempt property remains unchanged from the 
list of exempt property under the Fire Services Act 1975 (a number of rural/agricultural 
property types have had exemption status removed), the restructuring of the levy 
calculation and moving the burden onto the levy payer to ascertain the value of the 
leviable property, means the exempt property has become much more significant.  

4.12 Under the current regime, the policyholder provides the insurer with an indemnity 
value declaration against which the levy rate is applied.  The policyholder can, if they 
are so motivated, ascertain the value of the leviable property and not include in the 
indemnity value declaration any value associated with exempt property. The 
policyholder is the best placed to make this assessment.   

4.13 Under the new FENZ regime the levy payer must ascertain the amount insured, in 
accordance with section 82. For most contracts of insurance that will be done via 
section 82(a), that is, the maximum amount payable for the property insured under 
the contract.  The property insured may well include leviable exempt property.  The 
list of exempt property includes fences, walls, drains, septic tanks, swimming pools, 
pathways and driveways. This means that there will be exempt property included 
within the property insured under almost all contracts of insurance covering real 
property.  

4.14 Under the FENZ regime the levy payer, and not the policyholder now has the burden 
of collecting information to distinguish between leviable and exempt property, 
ascertaining the value of the exempt property and deducting that value from the 
amount insured for the purposes of applying the levy rate.   

4.15 The information to do this is not currently collected, as it is not needed to establish 
the policy.  To collect it will impose a significant extra burden on policyholders, many 
of whom will not be familiar with the definitions of exempt property or know how to 
accurately value them.  It is impractical for levy payers to validate the figures provided, 
yet they will be liable for the inevitable inaccuracy of the values. There will also be 
significant product, systems, training and marketing costs for levy payers to support 
this approach. 

4.16 It seems that the reason for introducing this level of complexity and cost into the 
system is to address non-compliance. We do not accept that this is the case in respect 
of exempt property, nor do we believe that requiring separate valuations and shifting 
the burden to levy payers is the right solution.   

4.17 The obligation to ensure the accuracy of the any valuation of exempt property is best 
placed on the party that has the best information about that property – the property 
owner.  Whilst the levy payer can be responsible for ascertaining the maximum 
amount payable under the contract of insurance, it cannot be held responsible for the 
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accuracy of the value of exempt property. The only practical solution for exempt 
property is to shift the onus of its supply and accuracy from the levy payer to the 
property owner.  If the property owner is motivated to apply for an exemption from 
the amount insured in respect of exempt property, then they should bear the burden 
of applying for that exemption and providing the necessary information required to 
support it.  

4.18 IAG submits that it would make identification and understanding of changes in the 
classes of exempt property easier and clearer if regulation 6 was drafted using the 
same order/groupings of property as used in schedule 3 of the Fire Services Act 1975.  

Travel Insurance Contracts (Regulation 7) 

4.19 The exemption as currently drafted provides: 

A contract of insurance is exempt from the payment of levy … if it provides, or 
to the extent it provides, insurance solely or predominantly in respect of loss or 
damage to personal property that is incurred while the policyholder is travelling 
within New Zealand or outside New Zealand.  

4.20 IAG submits that this drafting generates potential uncertainty.  The wording clarifies 
the exemption applies to the extent it provides cover for personal property but then 
goes onto introduce undefined qualifiers by use of the term ‘solely’ or ‘predominantly’.  
Most travel insurance policies that IAG is aware of provide cover for many things 
beyond the personal property cover, for example alternative travel costs due to 
unforeseen disruptions and medical expenses cover.  The use of the phrase “insurance 
solely or predominantly in respect of…” suggests that if the personal property cover is 
not the sole or a predominant feature of the cover, then it is not exempt.  The Cabinet 
paper relating to policy approval for the regulations states the intention is to exempt 
the personal property cover within travel insurance. The reasoning being that it is 
impractical to collect levy on insurance purchased by overseas travellers and that the 
majority of travel insurance cover purchased from a New Zealand insurer most often 
relates to cover for the property whilst it is overseas. There was no policy direction 
that the exemption should only apply if the sole or predominant purpose of the cover 
was personal property cover.  

4.21 We recommend the exemption be redrafted as: 

A contract of insurance is exempt from the payment of levy … if it provides, or 
to the extent it provides, insurance solely or predominantly in respect of loss or 
damage to personal property that is incurred while the policyholder is travelling, 
within New Zealand or outside New Zealand.  

Liability Insurance Contracts (Regulation 8) 

4.22 The definition of contract of insurance in section 82 of the Act provides: 

Contract of insurance  

(a) means a contract of insurance … 

(i) relating to motor vehicles… 
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(ii) relating to any property other than a motor vehicle under 
which the property is insured against physical loss or damage 
(whatever the cause of the loss or damage), including –  

(A) temporary or repairable loss or damage; and  

(B) consequential loss or damage; but 

(b) does not include –  

(i) a contract of reinsurance: 

(ii) a contract of marine insurance: 

(iii) a contract of insurance under which an airline… 

4.23 Sections 84 and 85 confirm that contracts of insurance must be levied and provides for 
the setting of the amount of levy.  

4.24 IAG’s position, based on legal advice, is that the definition of contract of insurance 
does not extend to liability policies, or liability cover within any other type of policy, 
even if that liability cover relates to liability for causing physical loss or physical damage 
to a third party’s property (with the exception of third party liability within a motor 
vehicle policy).  That is because, the policy (or liability part of the policy) is not insuring 
any particular property against the risk of physical loss or damage, it is insuring the 
insured person/entity, against the risk that they will be liable for causing damage to a 
third party’s property.  There is no cover under a liability policy for damage to the 
insured’s own property because you cannot be held liable to yourself for damaging 
your own property.   

4.25 That notwithstanding, insurers have expressed to DIA and FENZ their desire for the 
regulations to confirm the above interpretation expressly, by providing a specific 
exemption and clarity around intent.    

4.26 IAG would welcome the increased certainty that such an exemption would provide 
and is not opposed to an exemption for policies or parts of policies that provide liability 
insurance. We do however significant concerns about the new wording in regulation 
8(1) “from or in connection with motor vehicles” which we expand on below.  

4.27 In addition, regulation 8 subclause (2) undoes any certainty or clarity achieved by (1) 
and has dramatic, far reaching, and we submit unintended impact.   IAG strongly urges 
the removal of sub clause (2) entirely. We set out further details of the impact caused 
by the carve outs below.  

Liability “arising from or in connection with” motor vehicles 
4.28 The phrase “other than liability arising from or in connection with a motor vehicle” has 

been added to the draft Regulations since the ICNZ/FENZ meeting where a version of 
the Regulations was discussed.  Mr Kerr confirmed to the group that wording would 
be added to regulation 8(1) to confirm that liability exemption would not apply to third 
party motor vehicle policies.   
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4.29 A carve out from the liability exemption for third party motor vehicle policies makes 
sense given that the definition of contract of insurance in section 81 of the Act 
expressly includes “contract of insurance relating to a motor vehicle… under which any 
person is insured against third party liability” and section 84 confirms that such 
contracts of insurance are to be levied.    

4.30 However, regulation 8(1) introduces different wording, and carves out from the 
liability exemption “…liability arising from or in connection with a motor vehicle)”.   

4.31 Principles of statutory and contractual interpretation similarly dictate that 
interpretation of words is influenced by the context in which they appear, including by 
reference to the words and phrases used elsewhere in the same document.  The use 
of different words/phrases strongly suggests to a court that the choice of words was 
deliberate, in order to signal a different intention.   

4.32 IAG strongly recommends that the carve out from the liability exemption for third 
party motor covers, matches the levying provisions, i.e. the words/phrases/provisions 
which establish that third party liability within motor policies are to be levied. 
Otherwise it suggests something different is intended to be caught by the carve out.   

4.33 The phrase used “… liability arising from or in connection with a motor vehicle)” means 
that the exemption is not available (and a levy payable) on any liability policy under 
which there is cover for liability arising from or in connection with a motor vehicle.  
That is a significantly broader proposition than a contract of insurance for a motor 
vehicle under which a person is insured for third party liability caused as a result of 
their use of a vehicle.  This much broader wording means that the exemption does not 
apply, and a levy per vehicle payable under all Broadform/General Liability policies 
that extend liability cover to persons or entities who work on vehicles.  

4.34 All of IAG’s own Broadform liability policies, and all market offerings that we are aware 
of, offer cover for service and repair on vehicles. These liability policies are provided 
to mechanics, auto electricians, spray-painters, sign writers, valet service and car wash 
providers, to name but a few, who take out liability cover in case they damage their 
customers’ vehicles whilst the vehicle is in their custody for their work on the vehicle.  
The policies also extend to cover any liability caused whilst the policyholder is driving 
their customers’ vehicles which might be necessary in the course of their work on 
those vehicles.   

4.35 This cover is necessary for any of those businesses that do any work on customers’ 
vehicles because the customer’s own motor vehicle policy insuring the vehicle may 
exclude anything in connection with business use or whilst under repair/being worked 
on or may only cover the liability of the named insured and not extend to anyone else 
driving the vehicle. Rather than the administration costs associated with ascertaining 
every customer’s insurance situation, the business obtains its own liability cover.  The 
insurer of those liability policies does not collect the details of the number of vehicles 
each business works on, nor can the business provide this number when taking out the 
policy.   

4.36 IAG urges that these types of liability covers are made exempt.  To require levy payers 
to apply a levy by way of the flat rate per vehicle the business comes into contact with 
would be to impose such a colossal increase in compliance activity and cost of 
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insurance onto any business that it would put insurance out of reach for many of those 
businesses.  

4.37 Any vehicle which might be temporarily in the care of someone for the purpose of 
work on that vehicle, should be insured by its owner, and will have had a levy paid in 
relation to that vehicle under the owner’s vehicle policy.  It will not be sufficient to rely 
on a broad general exemption if the levy payer is satisfied that the asset is otherwise 
insured and levied, as that would be completely unworkable in terms of 
administration.  

4.38 Extending the levy to apply to this type of broadform/general liability cover and not 
providing a specific exemption for the third party liability in connection with motor 
vehicles within such general liability policies: 

(i) amounts to double, and for some multiple, levying of any vehicles 
since they are generally insured, and levied by the vehicle owners 
under the vehicle policy, (whilst appreciating that there may be a small 
percentage of vehicle owners who are uninsured);  

(ii) will drastically impact the compliance and insurance costs for any 
business that provides any services in relation to vehicles; or  

(iii) forces insurers to remove the valuable insurance protection in order 
to minimise for policyholders the costs and process changes required 
to achieve compliance with this significant extension of the levy 
regime.   

4.39 Regulation 8 needs to be re-drafted as follows:  

(1) A contract of insurance is exempt from the payment of levy under Part 3 
of the Act to the extent that it insures the policyholder against liability.   
 

(2) Subclause 1 does not apply to a contract of insurance relating to a motor 
vehicle in New Zealand under which any person is insured against third 
party liability.   
 

(3) Notwithstanding (2), the exemption in (1) applies in relation to a contract 
of insurance that insures the policyholder against liability arising in 
connection with work done on or to a third party’s vehicle.  

Regulation 8(2) - Carve Outs from the Exemption  
4.40 IAG submits that subclause (2) undoes any certainty achieved by the exemption 

provided in (1) and it infers that the things listed in the carve outs are leviable. If that 
is now the express intention of FENZ and DIA, then the drafting of the Act, in particular 
the definition of contract of insurance would need to be amended.  The proposed 
wording of (2) is inconsistent with the levying provisions and has dramatic, far reaching 
and unintended consequences for all liability policies.    

4.41 IAG strongly urges the removal of sub clause (2) entirely (and replaced with the one 
set out above). We set out further details of the impact caused by the particular carve 
outs below. 
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(2)(a) Assumed liability 

4.42 Subclause 2(a) completely undoes the exemption for liability for third party’s property 
provided in (1).  Any business that takes custody of its customer’s property in order to 
work on, service or repair or store that property, has entered into a contract and 
assumes liability as a bailee for that property.  This carve out means that all liability 
policies that provide any cover for property in the insured’s care, custody and control 
by virtue of a contract, is required to be levied.    

4.43 Levying such liability cover amounts to double levying of that property, since it should 
be insured and levied under the third party owner’s insurance policy that provide cover 
for that property.  It also raises the same difficulties for compliance as the motor 
liability carve out discussed above at paragraphs 4.36 to 4.38.  The businesses affected 
do not, nor can they estimate in advance of the period of insurance, how many 
contracts they will enter into under which they assume liability in respect of their 
customers’ property.  

4.44 IAG recommends that subclause (2)(a) needs to be deleted entirely.   

(2)(b) Property in the course of construction 

4.45 The minutes of the working group reflect that Mr Kerr has already acknowledged that 
the carve out in the current 2(b) (relating to liability in respect of property that is in 
the course of construction) is in error and it will be deleted. In case that note in the 
minutes is not correct, IAG submits 2(b) is inappropriate and should be deleted.  

4.46 It is assumed that (2)(b) is intended to mean that the liability exemption does not apply 
and a levy is payable for the maintenance/defects liability cover within a contract 
works policy.  However, as drafted, the carve out from the exemption does not achieve 
that end since the liability cover for the maintenance/defects liability period only 
commences once the property is no longer “in the course of construction”.  

4.46.1 Contract works policies provide cover to the principal/main contractor for 
accidental loss to the building or structure as it is being constructed because 
the main contractor is liable under the building contract to provide a 
completed building, so they suffer the loss if something happens to the 
building whilst it is being constructed.   

4.46.2 Under the Fire Services Act 1975 levy has been applied to the contract works 
policy during the construction period (calculated on a 50% multiplier on a pro 
rata basis to account for the value of the structure building up over time). 
When the construction works are completed, a certificate of practical 
completion is issued and the building or structure is passed to the 
control/possession of the owner.  The main contractor is no longer responsible 
for the property and no longer has an interest in the property that needs to be 
insured.  The interest and responsibility to insure the structure passes to the 
owner who insures the structure under their own material damage/asset 
policy.  A levy is payable in relation to the completed structure under the 
owner’s material damage/asset policy.   

4.46.3 Most contract works policies will also have liability cover built into it. This 
liability cover applies during the maintenance/defects period, the period after 
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the building has been handed over to the owner.     This cover insures the main 
contractor for its contractual liability for accidental damage to the 
building/structure that occurred during the construction period that is 
discovered during the maintenance period, and liability for any new damage 
that they cause during the maintenance period as a result of their attending 
the property to execute their maintenance/defects obligations under the 
building contract.  

4.46.4 In all IAG contract works policies, this cover is expressly drafted as a liability 
cover because under the 1999/3 Fire Services Circular the Statement of Policy 
regarding contract works insurance provided: 

- No Levy is payable under a construction insurance policy on the 
period of maintenance or defects liability where the contract of 
insurance only insures a legal liability during the maintenance or 
defects liability period.  

4.46.5 As you will appreciate from the above, under the Fire Service Act regime (and 
this earlier Guidance) the property is always subject to a policy of insurance 
and a levy paid on the property cover. During its construction, the property is 
insured under a contract works policy and a levy paid. Once construction is 
completed, the building passes to the ownership and control and interest of 
the owner, who insures it under a material damage/asset policy and it is levied 
under that policy.   

4.46.6 Recently FENZ issued an updated Guideline for calculating the levy for 
property in the course of construction or alteration, dated August 2017.  In 
that Guideline, FENZ reverse the above position: 

Contract works insurance may also include a 
maintenance period. Levy is payable on a maintenance 
period, until expiry of the contract of fire insurance.  

Note: If property is simultaneously covered by two or 
more contracts of insurance against the risk of fire, levy 
is assessable on each contract.  

4.46.7 This updated Guidance and subclause (2)(b) require a levy be paid twice on the 
same property at the same time; once under the liability cover for the duration 
of the maintenance/defects liability period (which could be up to 24 months) 
in addition to the construction period and whilst also insured under the 
material damage/asset policy. This double levying of the building is 
unconscionable, adds significantly to the cost of new builds and should not be 
the intention.   

4.47 In addition, the carve out from the exemption in (2)(b) has far greater reach than we 
presume is the intention.   

4.48 As currently drafted the carve out suggests that any Broadform/General or 
Professional Indemnity policy covering a person/entity who does any work in relation 
any property in the course of construction is now subject to be levied on that liability 
cover.  For example, builders, tradesmen, plumbers, block layers, drain layers, 
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electricians, architects, engineers, council certifiers, all have liability policies that cover 
them for any liability if they damage third parties’ property whilst it is in the course of 
construction.   

4.49 This will significantly increase the cost to tradespeople and new buildings.  It also has 
the perverse effect of applying multiple levies to the same property. 

4.50 IAG strongly recommends that the carve out in (2)(b) be deleted.  IAG does not support 
any intention to double levy properties during the maintenance/defects period.  

2(c) Reinsurance contracts  

4.51 IAG submits that the carve out provision for contracts of reinsurance in (2)(c) is also 
entirely unnecessary and should also be deleted.  There is no need to exempt contracts 
of reinsurance because they do not fall into the definition of contract of insurance 
under section 81 of the Act.  The definition of contract of insurance expressly excludes 
contracts for reinsurance in (b)(ii).  The minutes of the ICNZ working group note that 
Mr Kerr agreed that this was included in error and agreed it should be struck out.  

Part 2 Calculation of levy for mixed property contracts 

Removing reference to multiple property classes and rates 

4.52 By way of general comment applicable to all of Part 2 of the Regulations, IAG submits 
that the draft Regulations have been made unnecessarily complicated and difficult to 
understand and apply because of the reference to multiple types of property class and 
multiple levy rates.  Mr Kerr has advised that there is no current intention to introduce 
either multiple types of uncapped property or differential rates for the uncapped 
property however the current draft is intended to allow for potential further 
complexity in rate setting in future.  Insurers have advised Mr Kerr that such a proposal 
would be absolutely unworkable on all their present systems and would require 
massive system work to implement.  

4.53 IAG strongly urges redrafting of the Regulations to make them as simple as possible, 
to reflect the state that will apply in 2019.  If or when further categories of property 
and levy rates are introduced, the Regulations can be amended. Levy payers have 
enough to deal with implementing the levy calculation changes without trying to 
interpret and understand what is intended in some theoretical future state.  

Assessed Value 

4.54 Regulations 12, 13, 14 and 15 refer to the levy payer assessing the value of the various 
types of property.  The definition of assessed value has no meaning.  The definition 
provides: 

assessed value, in relation to property insured under a contract, means the 
value of that property as assessed under regulation 13(2), 14(2), or 15(2): 

4.55 Regulations 13(2), 14(2) and 15(2) then state: 

(2) The value of any [uncapped property/capped property/vehicle] that is 
insured under the contract must be assessed. 
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4.56 FENZ and DIA have expressed at various ICNZ working group meetings that there is 
reluctance to refer to the proportion of amount insured that relates to each type/class 
of property, because of a concern about First Loss policies. They want the levy to be 
calculated in these types of policies to be against the value of the property rather than 
the amount insured.  

4.57 Such an approach is completely contradictory to the provisions of the Act which 
expressly state that the meaning of the amount insured is the maximum amount 
payable under the contract, not some notion of value entirely unrelated to the 
contract of insurance.  The Act also expressly provides that the levy is charged against 
that amount insured.  Requiring levy payers to ascertain the “value” of the property 
extends beyond the express provisions in the Act. 

4.58 In a contract of insurance that has only one type/class of property, the levy is 
calculated against the amount insured. The same basis of calculation must apply to 
contracts with multiple types; the calculation of levy payable can only be done by 
reference to proportion of the amount insured that relates to each different type/class 
of property 

4.59 If an unreasonable allocation of the amount insured is used and an unacceptable levy 
position is the result, then FENZ can rely on the avoidance provisions in the Act without 
the need to further complicate the calculation provisions in the Regulations. 

4.60 Loss Limit or First Loss policies are policies where (generally) an insured with multiple 
properties assesses the risk that any one event is very unlikely to cause damage to all 
those properties at one time.  For example, a fire, flood or earthquake is unlikely to 
affect properties separated geographically. The limit under that first loss policy does 
not represent the reinstatement costs of the entire portfolio, it might be set at the 
level of the reinstatement cost for its largest asset (but it does not have to be).  
Insureds with these types of policies are generally very large corporations with 
property located at multiple sites spread geographically, who have strong balance 
sheets capable of bearing the risk that they are not insuring for the replacement cost 
of their entire portfolio.   

4.61 For example, Fonterra might have assets located all over the country. The 
reinstatement cost might be $600million, but the market value of those properties, 
might be $300millon (given the specialised nature of their property needs). However, 
Fonterra might enter into a first loss policy with a loss limit of $200million.  FENZ want 
the levy payer to assess the “value” of Fonterra’s assets.  Under this policy, insurers do 
not know either the reinstatement cost or the market value of all of Fonterra’s assets, 
they don’t need to know either value for the purposes of their contract of insurance.  
Fonterra has a perfectly legitimate commercial reason to choose that insurance 
profile, it has assessed the risks associated with this structure and believes it can afford 
the consequences of that choice. If there were no such perfectly legitimate reasons, 
FENZ could rely on the avoidance provisions.  

4.62 These Regulations lead to different levy treatment for customers that have policies 
covering only one type of property and those with mixed types covered under one 
contract.   

4.62.1 Consider an insured that owns an old, dilapidated, run-down building in 
Wellington. No insurer is willing to offer reinstatement cover for the building. 
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The building could not be reinstated as it is given the massive increase in 
compliance and earthquake strengthening requirements introduced since it 
was first built, however if the building burnt down the owner would lose the 
income it receives from the current tenant.  It is perfectly legitimate for this 
building to be insured for its indemnity value, i.e. the loss in market value to 
the insured if something happened to that building. This is not levy avoidance; 
it is simply the reality of the cover available to that insured for a building that 
is a less desirable risk for insurers.  Since this insured has only one type of 
property insured under the policy, i.e. commercial “other” property, that 
property will be levied against the amount insured under the contract as 
prescribed by section 85 (2) - in this example the indemnity value. This levy 
calculation is consistent with the provisions of the Act and is legitimate.   

4.62.2 Consider then a customer like Fonterra in the above example, which might 
have a number of different types of property insured under one contract of 
insurance, including commercial property, residential property, exempt 
property and vehicles. The Regulations impose a completely different basis for 
calculating the levy under this contract.  The insurer must ascertain and levy 
against the value of Fonterra’s assets, not by reference to the amount insured.  

4.63 IAG underwrites a number of package policies for retail customers, sold via banks 
including Westpac, ASB, BNZ and Co-op.  Under these package policies the customer 
can insure their home, contents, motor vehicle and pleasurecraft.  For example, a 
Westpac customer may have one policy covering their home and holiday home, their 
contents, two vehicles and a boat.  These policies are a contract of insurance covering 
mixed property types and as drafted the provisions in the Regulations will need to be 
applied to these retail customers as well as to the First Loss policies described above. 
Many of these retail customers may either purposefully or unwittingly underinsure 
their homes and even more so will underinsure their contents.  It cannot really be the 
intention of Parliament that levy payers ascertain for only these retail customers, but 
not those who buy direct brands, the ‘true value’ of their assets and police any 
underinsurance for levy collection purposes.  

4.64 In a contract of insurance that has only one type/class of property, the levy is 
calculated against the amount insured. The same basis of calculation must apply to 
contracts with multiple types; the calculation of levy payable can only be done by 
reference to proportion of the amount insured that relates to each different type/class 
of property. If an unreasonable allocation of the amount insured results in an 
unacceptable levy position, then FENZ can rely on the avoidance provisions in the Act 
without the need to further complicate the calculation provisions in the Regulations. 
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4.65 IAG submits the definition needs to be: 

Assessed value means the proportion of the amount insured that relates to: 

(i) uncapped property; 

(ii) capped property; and 

(iii) motor vehicles, 

Where there are two or more types of capped property and/or uncapped 
property, assessment of the proportion of the amount insured that relates to 
each different type.  

Steps in Calculation (Regulation 12) 

4.66 If the assessed value is as defined above, and recognising that the Act prescribes that 
all vehicles be levied at the motor vehicle flat rate, then the order of calculation will 
not matter. The steps in calculation are: 

(a) Step 1:  

Determine the assessed value of each type of property [capped 
property/uncapped property] 

(b) Step 2: vehicles 

Determine the number of vehicles (if any) and apply the vehicle levy to the 
vehicle(s). 

(c) Step 3: uncapped property 

(i) Apply the applicable levy rate to the assessed value for each type of 
uncapped property. 

(d) Step 4: capped property 

(i) Apply the applicable levy rate to the assessed value for each type of 
capped property. 

(e) Step 5: total 

(i) Add together the levy payable under each steps 2 to 4 to reach the total 
amount of levy payable under the contract.  
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Part 3 Levy returns from levy payers 

Return from insurer on contract if levy payable is $1000 or more (Regulation 17) 

4.67 IAG suggests the heading for regulation 17 be amended to read “Return from levy 
payer insurer on contract if levy payable is $1000 or more”.  The heading is misleading 
since the wording of the regulation confirms that the reporting obligation applies to 
levy payers (i.e. includes insurance intermediaries to whom section 87 applies) not just 
insurers. 

4.68 The information requirements listed in (2) goes beyond the information requirements 
set out in the Cabinet paper providing policy approval for drafting levy regulations. The 
information requirements now listed are burdensome, unnecessary and in relation to 
some of the information required, will be impossible for insurers to comply with on 
the basis of the information they currently collect and record.   

4.69  Regulation 17(2) requires the following information from levy payers: 

(a) the name and business address of the levy payer (if the levy payer is not the 
insurer): 

(b) the name, postal address, and telephone number of the policyholder: 

(c) if the policyholder is not an individual, name and contact details of a contact 
person: 

(d) the date on which the contract was entered into: 

(e) the dates on which the period of insurance begins and ends: 

(f) if property that is subject to levy is of 2 or more types or classes that are subject 
to 2 or more different rates, — 

(i) the portion of the amount insured for each type or class; and 

(ii) the levy payable for each type or class: 

(g) the type or class of property (if any) that is exempt from the payment of levy: 

(h) the number of motor vehicles (if any) included: 

(i) whether the levy payable is affected by a change to the levy rate that occurred 
during the insurance period. 

4.70 The underlined information is new; that is the information is not information insurers 
currently voluntarily provide to FENZ and was not listed as information required in 
Appendix D of the Cabinet paper giving policy approval for levy regulations.   

4.71 In relation to (b) and (c), with the exception of the name of the policyholder, the 
information is not currently received or captured by IAG (and IAG anticipates it is 
unlikely to be captured by any other insurers).   Where the policyholder has used a 
broker (and for a levy liability that exceeds $1000 this is more likely than not the case), 
insurers do not receive any contact details for the policyholder from brokers. 
Contacting the policyholder is done via the broker.   Collecting and reporting this 
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information for every single levy payment over $1000 imposes a significant additional 
burden on levy payers. FENZ can, and do currently, when it has a query on a particular 
levy return, ask the levy payer for such additional information and contact details as 
required.  IAG submits that (b) and (c) should be deleted.  

4.72 In relation to (d) “the date on which the contract was entered into” is also not 
information that is necessarily captured or reported currently. IAG struggles to 
ascertain the need for this information.    If (d) is intended to capture whether the 
return relates to a mid-term adjustment, IAG submits that this wording does not 
suggest that intention. Using again policies placed via a broker as the example, the 
“date the contract was entered into” is a date (sometime either on or before the policy 
commencement date (but not exclusively, it can happen well after policy 
commencement) where the broker confirms to the insurer acceptance of an offer of 
terms.  The date the parties happened to reach agreement that the cover will 
commence sometime is not relevant to the risk and is not often captured. What is 
relevant to the insurer is the policy commencement or renewal date because that 
triggers the policyholder’s liability to pay premium and date from which the insurer 
calculates when it must make the levy payment.   

4.73 As discussed above in the section on exempt property2, the levy payer cannot be held 
responsible for knowledge of the type or accuracy of the value of exempt property.  

4.74 In relation to (i) (whether a levy rate change occurred during the period of insurance) 
this is also a new information requirement and IAG submits, entirely unnecessary.  
FENZ should know whether a levy rate change has occurred in recent times and the 
return already provides the policy commencement and end dates.     

4.75 We believe that (i) is actually intended to capture whether the payment relates to a 
mid-term adjustment for the policy.  If that is the case, the wording certainly does not 
reflect that intention and would need to be amended. IAG submits that information is 
also unnecessary since the return already provides the policy commencement and end 
dates, the date the return is received will indicate whether it relates to the normal levy 
payment due on the third month after the end of the month the contract was entered 
into, or to a mid-term adjustment. However, if FENZ is adamant it needs to ascertain 
whether the levy payment and return relates to a mid-term adjustment, then IAG 
submits that (i) is deleted and replaced with “the effective date of the transaction”. 
We understand that FENZ and DIA were cautious to introduce insurance jargon into 
the Regulations, however this is the correct term, and is readily understood by 
insurers. Since Regulation 17 only applies to levy payers there will be no doubt as to 
the intention if this industry standard terminology is used. 

4.76 IAG submits that requiring levy payers to provide this additional information imposes 
a significant change to their collection requirements and systems in order to provide 
any automation in reporting information. This imposes an extremely high additional 
compliance cost.  

4.77 The Cabinet paper providing policy approval for drafting levy regulations noted the 
following at paragraph 77:  

                                                           

2 Paragraphs 4.10 – 4.17 
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The financial impact of these regulations on levy payers will be relatively 
minor, because the requirements are based on existing regulations. The 
exception to this is that levy payers will be required to identify, in respect of 
contracts assessable for levy of $1000 or more, the number of motor vehicles 
covered, whether any exempt property is covered, and whether the payment 
relates to a mid-term adjustment.  
 

4.78 The current draft Regulations appear to go well beyond the information requirements 
approved by Cabinet.  

4.79 For the sake of clarity, IAG submits that regulation 17(2) should be amended as 
follows: 

(a) the name and business address of the levy payer (if the levy payer is not the 
insurer): 

(b) the name, postal address, and telephone number of the policyholder: 

(c) if the policyholder is not an individual, name and contact details of a contact 
person: 

(d) the date on which the contract was entered into: 

(e) the dates on which the period of insurance begins and ends: 

(f) if property that is subject to levy is of 2 or more types or classes that are subject 
to 2 or more different rates, — 

(i) the portion of the amount insured for each type or class; and 

(ii) the levy payable for each type or class: 

(g) the type or class of property (if any) that is exempt from the payment of levy: 

(h) the number of motor vehicles (if any) included: 

(i) whether the levy payable is affected by a change to the levy rate that occurred 
during the insurance period the effective date of the transaction. 

Return or additional information for contract if levy relied applied (Regulation 19) 

4.80 The obligation to apply for levy relief and ensure accuracy of the calculation must sit 
with the policyholder (or insured party/ies).   

4.81 The levy payer can pass on calculations of levy relief to FENZ however the levy payer 
(even where the levy payer is an insurer or an intermediary) does not have the 
information necessary to ascertain an entitlement to relief and cannot be held liable 
for an incorrect levy relief calculation.  The policyholder may be eligible for levy relief 
even where they had arranged their insurance through a different intermediary and/or 
insured their property with a different insurer in previous years.  

4.82 Regulation 19 should be moved into Part 4, to make it really clear that the 
responsibility sits with the policyholder and not the levy payer. 
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4.83 The changes IAG recommends above in relation to the information requirements in 
Regulation 17(2) should also be made to Regulation 19(2). 

PART 4 Levy Relief 

4.84 If the model for levying residential property moves from the capped model it is 
currently to an uncapped model, there will be a significant increase in levy liability for 
many homeowners.  An owner of a $3m house might potentially be required to pay 
$3,180 in FEL. IAG submits that it is unreasonable to ask owners of residential property 
to potentially pay an uncapped amount for their home without some kind of provision 
for relief or transition to address the fact that they only pay a maximum of $106 today. 
IAG suggests there needs to be a separate threshold for residential property and 
personal property if FENZ/DIA cannot confirm the levy structure for residential 
property until mid-late 2018. 

5. CONCLUSION 

 
5.1 IAG is committed to working in partnership with the Government to ensure that New 

Zealanders benefit from a flexible, modern, effective, and efficient fire service and that 
funding for these services is equitable and efficient so that it does not result in insurers 
facing significant complexity driven compliance costs or acting as an unpaid collection 
agent.  
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